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Dear 8ir: Opinion No. 0-2932
' " Ret Status of lchonnan Qounty
with réqpect to Artiale
/ 5139) Rﬂ§ud Civil Statutes,
1925\

" ve sre in rs\ipt\or yaur opinion requut
vhersin you inguire relative to the status of MoLennan
County in connection with Article 5139, Revised Givil
Statutes, 1925. You inguire particularly as to
(1) wheths T 0T pot distrioct judges whose courts are
located in(McLemun Joonbty are entitled to $1,500
additional ‘annna) salsries . forr their services as
membera of the County Juvenlle Board; (2} if the
distriet judges are entitled to such sompensation,
from what beginning \date should the salariss bs oal-
g,uhtcd; /(3) Af the diatriot judges are entitled to

/:ﬂ ;h tion. a8 the commisafioner's court

a lesal buin for exercising disoretion in de~
nins \v?t * or not- to order paynent.

N You have adviaed ns that ‘the populat.zon of

Ho nnan-County, according to the 1930 census, was,
in round numbars, 98,000. But the United States
0friecial-Census of 1940 shows the population of
Mcolennan County to be 101,824, Further, that the
1940 census figures for MoLcnnan County wers pub-
lished by the census diatrict supervisor on or

about Juns 2B, 1940, and that immediately follow-
ing the publieation of theses census figures, pre~
limipnary 4iscussions were enteread into and plans
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mds by the dlastrict Judges affected, and the County
Judge of MclLenman County, relative to the functl oning
of a county Jjuvenile board for Mclsnnan County as pro-
vided under Article 5139, Revised Civil Statutes, and
the succeeding artioles., That on August 26, officers
of such board werse designated and other orgsnization
details attended to with all eligible msmbers of the
board participating.

Artiole 5139, Revised Civil Statutes of Texas,
1925, reads as follows:

. "In any county heving & population of
ons hundrsd thousend or over, according to
the preceding Federal ocensus, the judges of
the several district and coriuinel Adistrict
courts of such county, togethar with the
county Jjudge of such county, are hereby
constituted a Juvenile Board for such
county. The annual aalary of each of the
Judges of the olvil and criminal distriet
courts of such oounly as msmbars of said
board shell be $1,500 in addition to that
psid the other distrioet Judges of the State,
se id additional salary to be pald monthly
out of tha gensral funds of such ecounty,
upon the order of the commizssicners court.®

We have carefully studied the above gtatute
and have msde a search of the authorities which bear
upon the subjeot matter in controversy, ani we have
particularly searchsd the declsions and opinions of the
supsrior courts relative to ths ir writings upon ths
constitutionality and application of ths abova quoted
statute. Wg have found the leading cass in Texas to
be that of Jonss v. Alexander, 59 S. W. (24) 1080,
opinion by Judge Sharp of the Commission of Appeals
eand adoptsd by the Surrems Court of Texas. '

We quote froam that opinion as follows:
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{at page 1082}

"Using the plain language of the
Constitution, which provides that ths
distriot court shsll have ‘original
juriszdiction and genaral control over
+ « « minors under gsuoh reguletions as
may bas prescribed by law,! as a basis spon
which to plant the validity of article
5139 et seq,, which imposes additional
dutiaes upon districet julges in certaln
counties for whioch extra c¢ompensation
will be allowed, and whan considsred
in conneotion with the many lagislative
acts imposing many othar duties not strict-
ly judicial upon distriet Judges and the
decisions of our courts bearing upon tiis
qusstion, we are unable to find any sound
reascn for holding that this act contra-~
venes section 40 of article i0 of the
fonstitution or otf & other provigion
of the Constitution.’ ur emphasis}

(et page 1083)

"The Ccnstituticn has placed no
linitation upon the lLegl slature as to the
apount of salarlss to be paid district
Judges. Therefore, the Lagislature has
a right to regs an agt lowsring or ralsing
the salarise of district judges. In rixing
the amount of such saleries, the Legisla-
turs may teks into consideration the popu-
lation and size of ths county, its taxable

" wvalueg, and the genaral conditions existing
therein. The Legicleture in this instance
h&s ssen tit to place certain additionel
dut 1es upon the dlstrict Judges in certain
counties and has allowed extra compensation
for such gervice. In doing this, the Lsgis-
lature acied clearly within its comstitu-
tionsal powars. Clark v. Finley, 93 Tex.
171: 54 3. W 343: 346 "
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Subsequent to the date that ths cass of
Jones v. A)exantder was passed upon by the Commig-
sion of Appeals of Texas and thersafter adopted by
the Texas Supreme Court, the case of Hpolland v.
Harris County (103 S. W. (24) 1067} was appesled
to the Court of Civil Appeals for the First Suprenme
Judicial District of Tgxas at (Galveaton, Texas. The
Holland case involved the question of whether or not
a "speolal distrioct judge” would be entitled to re-
cover in addition to the reguler pay of the district
judge an additional amount of money as a membder of the
Juvenile Board upon a per diem basis undsr authority
of Article 6821 of the Ravised Civil Stetutes. This
case nscessarily involved the construction of Article
5139, Revised ¢ivil Statutes, in connection with
Article 6821, -

During the time the Holland case was pending
in the First Court of Civil Appeals, a certified ques-
tion was subnitted from that court to the Sumreme Court
partinent to the questions invelved in that controversy.
Judge German, a mamber of the Commission of Appeals, in
his opinion, which was subsequently adopted by the
Suprema Court of Texas, in determining the questions
presented to the court, wrots as follows:

(102 8. W. (24) 196, at page 197)

", . . We think the question is
. settled by the plain lengiage of the \
. statute {Article 5139, Revised Civil
Statutes) in light of ths decision In
the case of Jones v. Ajsxander, . . .
- (parenthesas ours)

"Ths constitutionality of this
- article was upheld in ths case of Jones

v. Alsexander, supra, Ths undsrlying
principls upon which the law was sustained
wag the right of the Legislaturs to imposs
upon district judges additlonel dutles and
labors, not judicial in cheraoter, and be-
cause of such imposed additional duties to
increase thelir selaries in a manner commen-
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gurate with tha smervices to be parfomed.
The language of tbs opinion clearly indi-
cates that the statute was construed as
egtablishing the annual salariss of dis-
triot judges in ocountlies having a juvenile
board at a sum $1,500 per yesar higher than
the salaries pald judges who were not
members of such a board; and not ag mere
additbnal ocompensation paid %o such

Judges for services a3 msmbars of the Juven-
4le board, It seems to be the clear import
of the statute to fix one salary of such
Judgea and not merely to ray them the salary
palid other Jjudges and in addition to pay
them compsnsation of $1,500 per year for
acting as members of the Juvenlls board.

We think the purpose was not to pey them
$1,500 as membera of the Juvenile boargd,

but to inorease their salariss $1,500 psr
year bscause of the additional duties and
labora, This 31,500 1s & part of their pay
ags diastriot judges. This being true, it
follows that under article 6821 the special
judge is entitled %o receive the 'same pay'
ag ths regular district judge in whose bhe-
half he serves." .

. Therefore, in light of the wording of the
gtatute aml the holdings of the Supreme Court of Texas
relevant to its application, and the facts presented to
ug ghowing that MolLennan County is now a County with a
population in excess of 100,000 persons, we accordingly
advise you as follows:

1. In answer to your first question, you
are advised that 1% is the opinlon of this departmsnt
that the additional sum of $1,500 psr year should be
allowed the regular judges of McLennan County.

2. This departmsnt has held in its opinion
No. 0-2337 addressed to the Hon. E. G. Mosely, Civil
DistTiot Attorney, Dallas, Texas, that the 1940 census
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would become controlling whan the fizures wers oom-
nriled and made availadble to the rublic. It is there~
fore the opinion of thia department that the District
Judzes of Molennan County ere sntitlsed to such compen-
saticn beginning as of the date that McLennsn County
qualifiled under ths stztuts as belng a county "“having
a population of one hundred thoussnd oy oOver,"

3. It is the opinion of this depertment that
the Commissicner's Court cf MocLennan County has no
lagal basls for axeroising & discretion in dstaraining
whether or not to order the payment of the sdditionsl
amount specifiad in ths atatutes,

Trusting that the above satisfactorily answers
your gquestions, we are,

4 APPROVED DEC 10,,1940 Yours very truly
$
3 M—/ .:m'oam GENERAL CF 'rms
¥ FIRST ASSISTANT
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